5 " )
o, T e
& : v .-

1

AT

ist Workshop

"




5 " )
o, T e
& : v

1

AT

ist Workshop

"




New Water Code Section added in 1997, as part of SB 1,
omnibus water bill creating, among many other things,
current water planning process and the Texas Water Bank:

Sec. 15.7031. TEXAS WATER TRUST. (a) The Texas Water Trust is

established within the water bank to hold water rights dedicated
to environmental needs, including instream flows, water quality,
fish and wildlife habitat, or bay and estuary inflows.

(b) The board, in consultation with the Parks and Wildlife
Department and the commission, shall adopt rules governing the
process for holding and transferring water rights.



(c) The dedication of any water rights placed in trust must
be reviewed and approved by the commission, in
consultation with the board and the Parks and Wildlife
Department. In addition, the Department of Agriculture
may provide input to the commission, as appropriate,
during the review and approval process for dedication of
water rights.

(d) Water rights may be held in the trust for a term
specified by contractual agreement or in perpetuity.

Amended in 1999 to provide for input from Dept. of
Agriculture.




(e) The Parks and Wildlife Department may manage rights in
the trust:

(1) under a voluntary agreement with a rights holder;
and

(2) in the manner described by Section 12.028(c), Parks
and Wildlife Code.

Subsection (e) and Section 12.028, Parks and Wildlife Code, added

in 2021 (HB 2225).



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PW&Value=12.028
https://www.capitol.state.tx.us/tlodocs/87R/billtext/pdf/HB02225F.pdf#navpanes=0

Sec. 12.028. POWERS AND DUTIES REGARDING TEXAS
WATER TRUST. (a) In this section, "Texas Water Trust"
means the trust established under Section 15.7031, Water
Code.

(b) Consistent with Section 11.0235(b), Water Code, and
the department's duties and responsibilities, the
department shall encourage and facilitate the dedication of
water rights in the Texas Water Trust through lease,
donation, purchase, or other means of voluntary transfer
for environmental needs, including for the purpose of
maintaining or improving:

(1) instream flows;

(2) water quality;

(3) fish and wildlife habitat; and

(4) bay and estuary inflows.



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=WA&Value=15.7031
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=WA&Value=11.0235

(c) The department may manage rights in the Texas Water
Trust in @ manner that is consistent with:

(1) the manner in which a holder of the rights may
manage the rights;

(2) the dedication of the rights, including the
dedication's terms and conditions;

(3) Sections 11.0237, 11.027, and 11.122, Water Code;

and
(4) maximizing environmental benefits.

(d) This section may not be construed to authorize the
department to exercise any authority expressly granted to the
Texas Water Development Board or the Texas Commission on
Environmental Quality under Subchapter K, Chapter 15,
Water Code.


https://statutes.capitol.texas.gov/GetStatute.aspx?Code=WA&Value=11.0237
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=WA&Value=11.027
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=WA&Value=11.122
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=WA&Value=15.701
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=WA&Value=15

Definition of “water right” applicable for
“Texas Water Bank,” including the Trust:

Section 15.701 (7): "Water right" means a right
acquired or authorized under the laws of this state to
impound, divert, or use state water, underground
water, or water from any source to the extent
authorized by law.



Currently 3 water rights in the Texas Water Trust

Texas Water Rights Viewer version 2.0 Texas Commission on \-nvironmental Qyality User Guide
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2 water rights in Rio Grande Basin:
219 ac.ft. with 1939 priority date
1017 ac.ft. with 1974 priority date

Both were privately owned irrigation rights
Donated to TPWD:

TPWD handled Trust dedication (2003, permanent)
Eligible for tax deduction for the donation
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1 water right in Guadalupe Basin
(San Marcos River headwaters)
33,108 ac.ft. with 1895 priority date
Portion of hydropower right, Tx State University
Trust dedication (2006, permanent)



Almost 1 water right in Trinity Basin (near success)
(Upper Keechi Creek)
216 ac.ft. OCR, 175 ac.ft. irrigation right, 1957 priority date
10-year-term trust dedication, never finalized
Permit amended
Privately owned




Underlying right authorizes diversion from Trinity River, and
Keechi Creek (?), impoundment in Tubb Lake (OCR)

Texas Water nghts Viewer version 2.0 Texas Commission on Environmental Quality User Guide
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AMENDMENT TO
CERTIFICATE OF ADJUDICATION

| CERTIFICATE NO. 08-5085A TYPE § 11.122

Owners: Charles W. Kennedy 11l Address: P.O. Box 877
Virginia Z. Kennedy Crockett, TX 75835

) ’ . @ Granted:  ( MAY 07 2010

. Purpose: Agricultural and Instream Counties: Leon County

ﬁ» Watercourse: Trinity River Watershed:  Trinity River Basin

-

e
-~ WHEREAS, Certificate of Adjudication No. 08-5085 authorizes the Owners to maintain
an existing off-channel reservoir (Tubb Lake) and impound therein not to exceed 216 acre-feet of
water and to divert and use not to exceed 175 acre-feet of water per year from the perimeter of
Tubb Lake and the Trinity River, Trinity Basin at a maximum combined diversion rate of 2.67
= cfs (1,200 gpm) for agricultural purposes to irrigate 174 acres of land out of a 1,483 acre tract in
~ Leon County, Texas; and
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WHEREAS, Charles W. Kennedy III and Vu*gmla Z. Kennedy, Applicants, seek an
amendment to Certificate of Adjudication No. 08-5085 to add instream purpose of use to the
175 acre-feet of water currently designated for agricultural (irrigation) purposes; and

WHEREAS, the Applicants further seek to deposit the 175 acre-feet of water into the

Texas Water Trust for a period of ten years; and

WHEREAS, the Texas Commission on Environmental Quality finds that jurisdiction
over the application is established; and

WHEREAS, four requests for a contested case hearing were received and all were
subsuentl mﬂ"ldra‘am and
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3 SPECIAL CDNDITIDNS

A. The 175 acre-feet of water is hereby approved for placement into the Texas
Water Trust.

B. The authorization to use the 175 acre-feet of water for instream purposes shall
expire and become null and void 10 years from the date of issuance and revert
“to agricultural purposes unless prior to such date Owner applies fnr an
extension hereof and such application is subsequent granted.

C. Owmners shall not store and suhsequenﬂj,r release water for instream uses from
the reservoir auﬂmnzed in the certificate until Owner applies for and is

anted approp 1ate authunz&tluns




D. Priority calls for instream purposes of use at the authorized diversion point on
the Trinity River can only be made to the extent that such calls could have
been made to support diversion for irrigation use and cannot exceed the
authorized maximum diversion rate of 2.67 cfs. Measurement shall occur at
the diversion point authorized by the certificate.

E. Priority calls for instream purposes of use cannot be made for the diversion
point on Upper Keechi Creek until Owners apply for authorization for the
point.




Water right amended and approved for Trust
Paperwork not submitted to TWDB
Amendment was temporary

3-year amendment process—10-year-term dedication
Basin-wide notice required
4 hearing requests filed



Relatively recent legislative changes (2019) facilitate a
simpler review process for various amendments:
likely avoids need for notice and technical
review for a straightforward amendment to place
a water right in the Trust:

e.g., adding a new use and nearby new place of use

See HB 1964 (86t Leg. 2019), codified at 11.122 (b-3);
30 TAC Section 295.158 (c).



https://www.capitol.state.tx.us/tlodocs/86R/billtext/pdf/HB01964F.pdf#navpanes=0
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=30&pt=1&ch=295&rl=158

THE TEXAS WATER TRUST:
WHAT WHEN. & WHY?



Cummulative Vol. Granted (Million ac-ft/Year)
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Timeline of Texas Water Rights (1900-2020)

. WATER RIGHTS WITH ENVIRONMENTAL CONDITIONS
. WATER RIGHTS WITH NO ENVIRONMENTAL CONDITIONS

1903
1906
1909
1912
1915
1918
1921
924
927
930
933
936
939
942
945
48
1951
2005
2008
201
2014
2017
2020
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Year Granted

Only consumptive water rights included. National Wildlife
Federation and Trungale Engineering & Science analysis of
Texas Commission on Environmental Quality water right files.

National Wildlife Federation
Texas Coast and Water Program



Senate Bill 3 (2007) Process: The Substantive Components

Set-Asides: unappropriated water for flow protection

Flow standards: protection levels to be met through
set-asides, permit conditions, and affirmative strategies

Permit conditions:
pass-through requirements
releases from storage
qguantified return-flow requirements

Affirmative strategies:
transactions
Texas Water Trust
return flow commitments Photo courtesy TPWD




Challenges for bed and bank authorizations to
convey water for flow protection

Texas Water Code Sec. 11.0237. WATER RIGHTS FOR
INSTREAM FLOWS DEDICATED TO ENVIRONMENTAL NEEDS
OR BAY AND ESTUARY INFLOWS. (a) The commission may_
not issue a new permit for instream flows dedicated to
environmental needs or bay and estuary inflows. The
commission may approve an application to amend an
existing permit or certificate of adjudication to change the
use to or add a use for instream flows dedicated to
environmental needs or bay and estuary inflows.

Enacted as part of SB 3 (2007) which substituted set asides
for new appropriations for flow protection.




Bois d’Arc Lake Settlement Agreement: NTMWD,
NWEF, and Sierra Club:

Flow protection components include commitment of
some local return flows to be passed downstream of
the dam during key periods

Based on Section 11.0237, two-step process required to

achieve that protection:
(1) initial bed & bank authorization for other use
(2) amendment to add instream use

Agreement does not address use of the Trust



Threatened & Endangered
Species Issues
Spring-associated:
Comal and San Marcos
Barton Springs
San Solomon
Diamond Y

River-associated:

native freshwater mussels

alligator snapping turtle
smalleye shiner

Bay-associated: sea turtles

Critical Habitat for Texas Heelsplitter, Unit 1 - Trinity River

Texas - Anderson, Ellis, Freestone, Grimes, Henderson, Houston,
Kaufman, Leon, Madison, Navarro, Walker Counties

Sl / e 31 Rosser | = s 3
L WA T

r Creek Reservoir
el F W,

o

S Crifical Habitat | County Boundary
River/Stream T City/Town
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Edwards Aquifer Habitat Conservation Plan
(EAHCP) Voluntary Irrigation Suspension Program
Option (VISPO)

Dry-year option contract to help maintain springflow
levels:

irrigators commit not to pump a defined quantity of
Edwards rights when trigger conditions met

~ 41,800 af total

Contracts up to 10 yrs (base + forbearance payments)

Trust not needed for EAHCP: but could it work
elsewhere?



Potential Benefits of Placing Water Rights
In Texas Water Trust

Protection from cancellation
e also protected by use—e.g., instream use
e cancellation extremely rare in Texas

Potential tax deduction:
e |ikely would require actual donation of water right

e valuation challenges



Potential Benefits of Placing Water Rights
in Texas Water Trust (cont.)

Fee exemptions:
e Water Code Section 5.701 (j): exemption from

permit application fee for right placed in Trust

e \Watermaster fee exemption for right placed in
Trust for at least 20 years (TWC §§ 11.329 (g),

11.404 (e)(2))

Potential for TPWD management of rights in Trust:
e assertion of priority date
e timing of releases if storage involved

e amend right if necessary



Upper Keechi Creek right almost placed in Trust
216 ac.ft. OCR, 175 ac.ft. irrigation right, 1957 priority date

Special Condition 3.C.: Owners shall not store and
subsequently release water for instream uses from the
reservoir authorized in the Certificate until Owner
applies for and is granted appropriate authorizations.
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