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SEADRIFT - Since he was 13 years old, Wesley Blevins has sold shrimp caught in San Antonio 
Bay. 

The 68-year-old sold his license to operate a shrimp boat back to the state years ago, when health 
problems made the grueling 12-hour workdays more difficult. 

"I'm proud I grew up a commercial fisherman," Blevins said. "My daddy was, and my brothers 
still are." 

Blevins and his wife operate a seafood market a block from the bay, where they work as 
middlemen between fishermen and women and people who love seafood. 

Despite owning a business that depends on the health of the bay, the state's environmental 
agency staff recommended Blevins' voice not be heard by officials considering an upstream 
project that could affect the bay's salinity. The agency's reasoning was the storefront where 
Blevins sells bay-caught seafood is a block from the water. 

"I do have a place right on the bay, and I buy shrimp and oysters down there. My seafood comes 
straight from the water down here," Blevins said. "If something happens to the bay system where 
it's no good, I'm going to lose a lot of money." 
The Texas Commission on Environmental Quality's recommendation falls within an ongoing 
trend of making it more difficult for the public to get involved with projects that require state 
environmental agency approval, said Carol Birch, who works as a volunteer legislative counsel 
for Public Citizen's Texas office. 
Legislation proposed this session could make it even more difficult for the public to have a say in 
projects that could affect their air, water and economic interests, she said. 
"If you keep citizens from being able to participate in these kinds of decisions it's not much like a 
democracy," said Birch, who was a State Office of Administrative Hearings administrative law 
judge. 

State approval 
A business applying for a permit through the Texas Commission on Environmental Quality has 
to notify the public twice during the application process. 
These notifications are published in newspapers and, for certain types of applications, are mailed 
to landowners around the proposed site for the permit. 
Those people and businesses who believe their interests could be affected by a permit in a way 
that is different from the general public typically have 30 days after the second public notice to 
file a protest with the state agency, said agency spokesman Terry Clawson. 
Most applications are never protested to begin with, Birch said.  



The state environmental agency commissioners determine whether those who have demonstrated 
a concern should be given "affected party" status, which allows the protesting person or group to 
become a part of the contested-case hearing. 
Applications that are protested, and deemed to have affected parties, wind up in the State Office 
for Administrative Hearings, in what is called a contested-case hearing. At the hearing, 
administrative law judges - like Birch once was - determine the merits of the application and 
draft permit and make a recommendation to agency commissioners, who have ultimate decision-
making authority in permit approval. 

"The contested-case hearing is at the heart of a democratically run government," Birch said. 

Proposed legislation 
At least three bills before the Legislature could give the state agency more leeway in denying the 
public the ability to take part in the permitting process, Birch said. 

Birch said House Bill 1113, filed by Rep. Travis Clardy, R-Nacogdoches, gives the state 
environmental agency more leeway in denying a contested-case hearing. 

But Clardy said the bill stops groups from taking the state environmental agency to court over 
established law, while upholding the public's right to due process. 

The case study the representative's office gives to prove a need for such legislation involves a 
2004 application for a radioactive waste disposal site in Andrews County, according to an email 
from Clardy's office. 
Two Sierra Club members, who had homes near the proposed site, were concerned about an 
increase in traffic accidents and a loss of business from negative publicity the radioactive waste 
site might create, according to the case study. 

The state agency denied the Sierra Club affected party status on behalf of its members, noting 
that the state agency's job doesn't entail regulating traffic or managing publicity. 

The Sierra Club appealed the decision to the district court, which sided with the state agency. But 
the legal battle continued to the Third District Court of Appeals of Texas.  

"I firmly believe that the Texas Commission on Environmental Quality has the proper authority 
and jurisdiction to determine if a contested-case hearing is warranted," Clardy wrote in an email 
last week. "Codifying this standard will reduce litigation and allow the TCEQ to devote precious 
state resources to its regulatory responsibilities rather than retrying the same legal question over 
and over again." 
Those who oppose Clardy's proposed legislation note that the Sierra Club case isn't 
representative of a bigger issue. 
Few permits are protested in the first place, and even fewer make it to any sort of appeals 
process, Birch said. 
"The Sierra Club didn't have the strongest facts for achieving party status," she said. "And it's 
unfortunate they're proposing legislation on the court of appeals decision on that case." 
A bill filed by Rep. Geanie Morrison, R-Victoria, could further deny the public access to due 
process by limiting the timeframe they can protest an application to the 30-day period after the 
applicant gives second notice, Birch said. 



The companion bill, Senate Bill 709, was filed by Sen. Troy Fraser, R-Horseshoe Bay, who did 
not return multiple phone calls. 

While practicing as an administrative law judge for the State Office of Administrative Hearings, 
Birch heard a contested-case about a landfill expansion in Fort Bend County. Television stations 
with Doppler weather radar towers near the site didn't receive notification of the landfill 
application and missed the 30-day commenting period, Birch said. But the hearing process 
revealed vertical expansion of the landfill would interfere with the towers' signals. 
If the television stations would have been limited to the 30-day commenting period, their voices 
would not have been heard, Birch said. 
But Morrison defends the bill she filed, HB 1865. Not only does the bill keep the public's right to 
participate intact, but expedites a lengthy permitting process, she said.  
Louisiana guarantees applicants a six-month permitting process, whereas a similar permit can 
take up to two years in Texas, she said. 
"It's been a detriment in bringing business to Texas," she said. "It's really been a problem." 

Morrison has been approached by businesses that have been deterred by the long application 
process, she said. But she would not elaborate on what businesses have approached her. 

Birch points out that even uncontested agency permit applications take longer than six months to 
complete. 

In the state agency's most recent biennial report to the Legislature, the environmental agency 
indicated that a new, uncontested air permit took an average of 358 days; a new, uncontested 
waste permit took an average of 229 to 506 days, depending on the type of waste; and, a new, 
uncontested water rights permit took an average of 367 days. 

Most applications that are contested eventually pass the state environmental agency's application 
procedures, Birch said. But the applications that withstand the public process of a contested-case 
hearing are made more environmentally sound, she said.  
"The agency's goal shouldn't be to issue a permit in six months," Birch said. "It should be to 
issue an environmentally sound permit." 

He fought the law 
Wesley Blevins likes to joke. 
He named his seafood shop Chunky Monkey's, after his wife, who he nicknamed "Chunky 
Monkey" during her days filling in for deck hands on his shrimp boat. 
While explaining his concern about the bay last week, Blevins smiled into the salty air. 

One of the shrimp boats parked at the Seadrift dock was named "Bad Idea," a joke not lost on 
Blevins, who has witnessed the slow demise of San Antonio Bay.  

The bay's health has suffered from an ongoing drought and growing populations farther upstream 
of the Guadalupe River, which require bigger supplies of freshwater. 

"Our water is not one of those things that they can keep on using and using and using," Blevins 
said. "It's being abused." 



The Guadalupe-Blanco River Authority applied for a water use permit in 2009 to divert 75,000 
acre feet of water per year into a reservoir in Gonzales County. The reservoir would help quench 
municipal and industrial needs for water in the 10 counties the river authority serves, said 
spokeswoman LaMarriol Smith. 

Smith would not comment on whether the reservoir would affect the salinity of the bay on advice 
of counsel, she said. 

The National Wildlife Federation attempted to get affected party status in the application process 
for the reservoir, on behalf of Blevins, who is a member of the organization. 

In January, the state environmental agency recommended the federation be denied because of the 
location of Blevins' seafood store. 

In a response to the agency's decision, the federation's legal counsel, Myron Hess, wrote the 
agency's recommendation was "illogical and not supported by fact or law." 

But the state agency recommended five other entities be given affected party status, which means 
the application will go before a contested-case hearing. And Blevins can go to the public hearing, 
even if he isn't granted affected party status. 
"As far as them building a reservoir, I'm 100 percent against it," Blevins said. "I'm not a 
hydrologist, and I'm not an educated person. But I've shrimped 47 years, and I know the bay 
needs freshwater." 
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