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An appellate court is standing by its decision that the state environmental agency is not at fault 
for the death of 23 whooping cranes. 

In June, a three-judge panel of the 5th Circuit Court of Appeals reversed a district court's 
previous decision that the Texas Commission on Environmental Quality violated the Endangered 
Species Act by diverting water from the Guadalupe and San Antonio rivers away from the 
estuary that feeds the cranes. 

The three-judge panel found that the chain of events leading to the endangered birds' deaths 
lacked foreseeability - a decision that the 5th Circuit upheld Monday when it denied a petition 
for a rehearing. 

But a strongly worded dissent by three judges may increase the likelihood that the U.S. Supreme 
Court will hear the case, said Jim Blackburn, the attorney representing the environmental group 
that sued state officials. 

In the dissent, Circuit Judge Edward Prado said the 5th Circuit judges should not have 
reconsidered the facts of the case - only the procedure. 

"If uncorrected by this Court en banc or the Supreme Court, this decision, and others like it, 
sends a clear message to litigants: If you don't like the factual findings of a district court, the 
doors of our Court are wide open to endless retrials on appeal," Prado wrote in his dissent. 

The environmental group has 90 days from the issuance of the majority opinion to file an appeal 
with the U.S. Supreme Court. 

Blackburn said he would spend the allotted time polishing up the appeal. 

The Supreme Court receives about 10,000 requests to hear cases every year, and only about 80 of 
those requests are granted. 

With an ongoing drought across the state and an increasing metropolitan population, the 
Guadalupe-Blanco River Authority, a water seller that backed the state in the case, continues to 
look for sustainable water sources, said the river authority's general manager, Bill West. 

"One of the primary purposes of the San Antonio Bay Foundation, a 501(c)(3) organization 
established by GBRA in July 2008, is to provide for the long-term health and well-being of San 
Antonio Bay," West wrote in an email response Tuesday. "This is just one of many reasons that 
GBRA is pursuing ocean desalination for future water supplies." 



West maintains a 2007 law requiring water to be left in the river for the health of wildlife is 
enough to keep the river and bays healthy. 

Yet, Blackburn says the state's environmental flow standards are not enough, and the mindsets of 
water users in Texas need to change. 

"Those flow standards are not retroactive. They don't affect any of those permits that we filed 
suit over," Blackburn said. "They maintain the status quo, and it's the status quo that killed 23 
cranes." 
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